
INSURANCE RAMIFICATIONS FOR GUIDE  & 
GUIDE SERVICE ARRANGEMENTS WITH 

BUSINESS PARTNERS 
PLUS  

2013 TRENDS IN LIABILITY INSURANCE 

When a guide service enters into arrangements with another 
guide service, a land manager or clients, when and how does 
it impact liability insurance and/or coverage for the guide 
service and its guides?  Discussion of special cases including 
use of ski areas, sponsorship of festivals and competitions, 
joint ventures, international trips, film production work, 
permits, concession agreements and international trips.  Ends 
with insurance coverage and pricing trends in 2013-2014 and 
mountaineering insurance Q&A.



Presenter: Don Pachner
• Worked for 25 years with a respected New York City 

insurance brokerage firm
• Turned his outdoor and conservation volunteer work into a 

specialty retail insurance brokerage firm in 2003: 
Pachner & Associates, LLC 
Insurance Brokers & Consultants

• Specializes in insuring outdoor recreation including a 
specialty in mountaineering guides & guide services,
nature & outdoor education, environmental conservation 
and research organizations

• Contact:  dpachner@pachner.info
(888) 582-4884 [toll-free]

Don Pachner -Insurance Ramifications of Relationshipos With Business Partners -
AMGA Professional Development Clinic - Copyright 2013 by Donald C. Pachner10/25/2013  - Page   2

mailto:dpachner@pachner.info


What You Will Know After Taking This Class
1. When to contact an insurance broker or other 

professional prior to making arrangements with 
business partners that can impact your insurance 
protection

2. What insurance considerations you need to be aware of 
when entering into commonly experienced guiding 
arrangements business partners

3. Current trends in mountaineering guide liability 
insurance
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Three Tangible Action Items
1. Assess my involvement with contractors and other 

business partners that could expose me to liability
2. Contact my insurance agent/broker or attorney regarding 

contractual liability or implied contracts that should be put 
into writing

3. Include these arrangements with business partners in my 
upcoming insurance renewal applications

4. Take trends into account when budgeting for next year’s 
insurance renewal
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Working With Business Partners 
Can Be Tricky!
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Liability Insurance
• Commercial General Liability Insurance

• Standard Commercial General Liability Policies cover liability arising 
out of a breach of a duty to a third party that causes harm to them
• Must arise out of bodily injury, property damage, personal injury, products 

liability or completed operations liability
• Most Commercial General Liability Policies cover any covered claim 

made against the named insured or an additional insured that takes 
place during the policy period subject to policy terms, conditions & 
exclusions
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Liability Insurance
• Commercial General Liability Insurance

• Increasingly, permit administrators are insisting on an  “occurrence 
form” as opposed to a “claims made form” and so should you!

• Claims made forms only cover claims that occur during the policy 
period and are reported during the policy period

• Unless retroactive coverage is purchased, claims reported after the 
policy expires are excluded from coverage (e.g. most WOGA policies)
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Liability Insurance
• Other Liability Insurance

• Contractual Liability for liability assumed in a contract
• Hold harmless and indemnification agreements in permits & contracts

• Participant liability is sometimes excluded
• Professional liability for instruction and certification
• Abuse & Molestation Coverage for Youth Group Work
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Commercial Automobile and Aviation Insurance
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Commercial Automobile and Aviation Insurance

• Non-owned Automobile Liability 

• For employee use of personal vehicles in business

• Important to know whether guides are transporting clients 

• Hired/Borrowed Automobile Liability

• For Rentals or Borrowed Vehicles

• Can be extended to cover damage to vehicles

• Aircraft Liability Insurance

• Liability insurance covering operators of helicopters and aircraft (e.g. 

bush flights) for operation,  loading and unloading of the aircraft

Don Pachner -Insurance Ramifications of Relationshipos With Business Partners -
AMGA Professional Development Clinic - Copyright 2013 by Donald C. Pachner10/25/2013  - Page   10



Miscellaneous Coverages
• AD&D/ Accident Medical Expense Policies

• Emergency evacuation/rescue insurance

• Kidnap & Ransom Insurance

• Client-purchased travel insurance (e.g. Travelguard)
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Workers’ Compensation
• Covers medical expense and compensation for lost time at 

work for accidents or disease arising in or out of work
• State law governs
• Both employees and contractors may be subject to workers’ 

compensation law and charged for by insurance carrier if you 
do not have evidence of insurance from the contractor

• Workers’ compensation carriers that pay a claim may try to 
recover from a party they believe negligently caused an 
accident by placing a lien on them for benefits paid to the 
employee
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Umbrella Liability & Excess Liability
• Increases your limits of liability per occurrence and aggregate
• Excess Automobile coverage does not contain an aggregate
• Rarely increases or enhances your coverage
• Often less expensive through your Commercial General Liability 

insurer
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Foreign Coverage
• Foreign Package Policies

• Foreign voluntary workers’ compensation benefits
• Foreign non-owned/hired automobile liability with physical damage
• Kidnap & ransom coverage
• AD&D/Excess accident medical expense coverage
• Exclusion for bodily injury or property damage claims by 

participants
• Tour Operator Liability Policies
• Group Accident/Medical Expense Policies
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Crime Insurance
• Employee Dishonesty & Depositor Forgery
• Theft of Money & Securities
• Cyber Risk
• Surety Bonds:  

• License Bonds
• Bid/Performance/Payment Bonds

Don Pachner -Insurance Ramifications of Relationshipos With Business Partners -
AMGA Professional Development Clinic - Copyright 2013 by Donald C. Pachner10/25/2013  - Page   15



Property Insurance
• Business Personal Property
• Real Property
• Property in Course of Renovation or Construction
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Inland Marine Insurance
• Moveable equipment (e.g. boats, tents, bicycles, radios)
• Computer or other electronic equipment
• Portable climbing walls and trailers
• Communication towers & other “instrumentalities of 

communication
• Bridges & other “instrumentalities of transportation”
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HOW TO ANALYZE AND PROTECT AGAINST 
EXPOSURE 

TO INSURABLE RISK OF BUSINESS PARTNERS
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Working With Contractors
• The term “CONTRACTOR”  or “SUBCONTRACTOR” 

convey different meanings depending on context
• Be careful when using this term when speaking to an insurance 

agent or broker!  
• These are technical terms in the insurance industry and you need 

to talk about the details when explaining a business relationship to 
an insurance broker/agent or insurance company!
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Working With Contractors
• In terms of tax law, classification of a 

contractor/subcontractor will determine whether you pay 
them on a W-2 or a 1099 and remit payroll taxes

• In terms of the Fair Labor Standards Act, you could 
exposure your organization to a lawsuit for failure to 
comply with the definitions of various employment status
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Working With Contractors
• In terms of state workers’ compensation law, you should 

consult the definition of employee found in the law
• These criteria can usually be found on the state web site

• In terms of liability insurance, the terms of the insurance 
contract and your particular insurance company’s or your 
business partner’s insurance company’s underwriting 
guidelines will determine their status under your policy
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Important Considerations for Contractors:
Ask Your insurance Agent/Broker!

• If you pay guides on 1099s, are they declared as payroll 
on your workers’ compensation policy?

• If you pay staff on 1099s, are you/they covered on your 
Liability Policies?

• Identify all contractors paid and whether you have 
certificates of insurance from them for appropriate 
coverage
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Important Criteria To Idenify Exposure 
(Continued)

• Identify all mortgagees/lenders and make sure you have 
included their interest as required by mortgage/lease

• Identify all leases of premises or equipment and review 
insurance requirements for compliance

• Identify any sources of income from joint ventures or 
event sponsorships

• Identify all relationships with land managers or other 
business partners (to be covered later)
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Copy of All Contracts

• Consult your attorney when reviewing contracts
• The wording in contracts can affect your exposure to loss 

after a claim
• Check the contractual liability provisions of your insurance 

policy
• Ask your insurance agent or broker whether the policy contains a

“contractual limitation”

Don Pachner -Insurance Ramifications of Relationshipos With Business Partners -
AMGA Professional Development Clinic - Copyright 2013 by Donald C. Pachner10/25/2013  - Page   24



Insurance broker/agent/consultant Review 
of Draft and Final Contracts

• When applying for insurance, let your insurance 
broker/agent/consultant know about all contracts

• Always have your insurance broker/agent/consultant 
review a contract from an insurance standpoint before 
you sign it to avoid problems afterwards.

• When sending a contract to your insurance 
broker/agent/consultant for review, send the entire 
contract or permit, not just the part entitled “Insurance”

• Your insurance broker/agent is normally not billing you 
when reviewing a contract, so please give them 
appropriate time for analysis and recommendations, if any
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Insurance Considerations in Contract 
Negotiation

• Some contracts may require negotiation between the 
insurer and the party you are entering into a contract with.  

• Your insurance broker/agent/consultant is experienced 
negotiating insurance requirements 

• Your insurance broker/agent/consultant is trained to 
understand the legal meaning of language in the 
insurance contract, so you and your attorney should listen 
carefully to their input

• However, only your attorney is qualified to recommend the 
language used in the final contract.
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Considerations for Participant Agreements
• Some insurance programs will insist you use their 

participant agreement verbatim
• Others supply a template with wording they ask you to 

incorporate into your agreement
• Some only require that you use a participant agreement, 

as long as it has been reviewed/approved by an attorney
• Almost all will allow a guide to use an Assumption of Risk 

Form (minus the release of liability and without mention of 
negligence) only when operating under government 
permits that require it.  Supply a copy of the Assumption 
of Risk Form to the underwriter, along with a copy of the 
permit, for each permit that requires it.
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Considerations for Participant Agreements 
(Continued)

• Always have a qualified attorney versed in outdoor 
recreation law review the participant agreement before 
use and submit the final version to your insurance 
broker/agent

• Use a qualified attorney familiar with the laws of the 
state(s) where you operate
• Avoid attorneys who do not have experience with outdoor 

recreation law! 
• Do Not use a template from the internet or from an insurance 

underwriter without first having it reviewed by a qualified attorney!  I 
am amazed how often we see this.

• Where negotiating with a travel services provider who insists on 
including their own waiver or their entity in your waiver, submit a 
draft copy to your attorney, then to your insurance agent/broker
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Typical Types of Contracts Entered Into by 
Mountaineering Guides With Business Partners
• Participant Agreements/Medical Information Release
• Land Managers
• Business Partners
• Employees
• Clients
• Landlords
• Destination Management Companies
• Ground Transportation and Aviation Service Providers
• Contracted Guides & Outfitters
• Vendors of Travel Services
• Sponsors
• Associations or Certification & Standards Organizations
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Independent Contractors & Joint Ventures 
• The term Independent contractors is often used very loosely to 

refer to persons paid on a 1099 – be careful when using this term 
with an insurance professional!  It has significant insurance 
implications for liability and workers’ compensation insurance 

• Persons you direct and control in their work for you may sometimes 
be considered an employee, even when you pay them on a 1099 – 
ask an attorney, accountant and insurance professional! 

• Outdoor recreation liability Insurance generally cannot be shared 
with business partners or independent contractors! 

• Insurance is underwritten for your organization – no other 
• Very few insurers are willing to add coverage for your 

independent contractors or friendly operators who need 
insurance for a short period of time – ask your insurance agent! 
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Staff Paid on a 1099
• Employment relationships with staff paid on a 1099 are complicated!  

Consult your attorney, accountant and insurance 
agent/broker/consultant before you make a decision on how to structure 
your staff, and how to handle workers’ state compensation laws 

• It is important to note that 1099 relationships are subject to tax law, Fair 
Labor Standards Act, workers’ compensation law, and the insurance 
company’s underwriting guidelines and policy form, as well as the 
requirements of your business partners and land managers.  This is a 
complex area of the law with many gray areas. 

• Send any employment contracts for 1099 workers to your insurance 
broker/agent/consultant for review.  The contract wording may have 
liability insurance implications and workers’ compensation implications. 
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Obtaining Proper Insurance 
From Subcontractors

• Ask your insurance agent/broker/consultant to give you a 
list of insurance requirements for subcontractors.   

• They should have a punch list that they can adapt to any 
client who works with subcontractors

• When obtaining certificates of insurance from contractors, 
always have them reviewed by your insurance 
agent/broker/consultant before accepting them! 

• We see many inadequate or sloppy certificates of 
insurance that potentially expose your organization to 
liability 
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Wording When Requesting Certificates of 
Insurance  To Protect A Guide/Guide Serfvice
• When adding your organization as additional insured, make 

sure you include the business entity or entities, its directors, 
officers, members if an LLC, volunteers, committee members 
if nonprofit, and employees.  Adding “agents” is a gray area, 
and depends on the relationship and circumstances.  Consult 
your agent/broker/consultant and attorney regarding this. 

• Make sure that the certificate of insurance specifically refers 
to the activities guided by the contractor, location and dates 
(if for a specific event or trip) 

• Make sure the certificate of insurance refers to automobile 
insurance, umbrella liability insurance, accident insurance  
and workers’ compensation insurance, where applicable 
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Special Wording On Certificates of Insurance

• When one party has leverage, they will ask for the following: 
• Primary wording (the other party’s coverage is excess) 

• Non-contributing wording (the other party’s insurance does not 
contribute to a claim) 

• Waiver of subrogation:  the other party’s insurance carrier cannot try 
to recover from a negligent party after paying out a claim 

• These are not always obtainable at the insurance company 
end, so consult your insurance agent/broker before signing a 
contract with this language! 
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Beware: Insurance Follows Contract!

• Certificates of insurance generally follow the insurance 
requirements of a contract, so read any contract carefully 
before entering into an agreement, and have it reviewed by 
your insurance agent/broker/consultant from an insurance 
standpoint before you sign it! 

• Many insurance underwriters will insist that you include a 
hold harmless (release) and indemnification clause in all 
contracts to protect your interest
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Land Use Permits
• Send the entire permit to your insurance 

broker/agent/consultant for a review from an insurance 
standpoint so they can comply with the insurance 
requirements and advise you of any coverage gaps 

• Some permit administrators will ask for a copy of your entire 
policy when they first grant a permit.  This is normal 
procedure and you should have your insurance 
broker/agent/consultant comply with their request. 

• Some permit administrators will ask for a copy of the policy 
endorsement adding the land manager to your policy, which 
may require lead time for issuance by the insurance company 
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Permit Sharing
• Permit sharing is a complex subject.  You should consult your 

land manager, attorney and insurance 
broker/agent/consultant before entering into any agreement.   

• They should be able to advise you on how best to structure 
your arrangement and what to require of your guest 
organization.   

• Considerations often include both liability and workers’ 
compensation issues. 

• The visiting guide may have to work as an employee of the 
permitted guide/guide service 
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Concession Agreements
• Concession agreements exist to protect a landowner or 

operator who enters into an agreement with a guide  or 
guide service  
• Characterized by exclusive access to a landowners climbing area, often 

with trips booked by and pricing controlled by the landowner (resort) 

• Your insurance broker/agent/consultant should be a partner 
in negotiating concession agreements.  They will know what 
the insurance company will accept from an underwriting 
standpoint or can often work with the underwriter to 
negotiate a common ground with the landowner, or replace 
insurance coverage in another insurance company that can 
accommodate the requirements. 
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Use of Ski Area

• Whether to access out of bounds areas or to guide on ski 
slopes, a ski area will normally require that you name 
them on your policy as additional insured

• Insurance underwriters will require that the ski area provide 
a reciprocal certificate of insurance showing that the 
guide/guide service is covered on the ski area’s policy for ski 
area operations (such as operation of the lifts and 
maintenance equipment, etc.) 
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Facilitating Challenge Courses
• Include a recent inspection report by a qualified vendor
• If no recent report available, indicate date to be performed and 

name of firm to perform inspection
• Consult your insurance broker/agent/consultant  and attorney when 

planning a challenge course or zip line that will be facilitated by a 
third party 
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Festivals and Competitions
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Festivals and Competitions
• You may need a separate policy or an endorsement for a 

festival, race, or other special event.  Ask your insurance 
broker while you are planning the event!   

• If the festival is held on land you lease or rent, make sure the 
insurance requirements or your lease or rental agreement 
flow to your requirements for those renting your facility or 
vendors at the festival or event.  

• Have your attorney review all vendor contracts for insurance 
and hold harmless/indemnification provisions 
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Festivals & Competitions (Cont.)
• When running catered events, make sure all caterers or 

servers of alcohol name you on their insurance, caterers for 
bodily injury, property damage, property damage legal 
liability and products liability and bartenders for liquor legal 
liability 

• For caterers or other contractors, also require they add the 
guide/guide service as additional insured for automobile 
insurance 

• If a contractor or caterer is based in a state other than WA, 
WY, ND or OH, obtain evidence of workers’ compensation 
insurance with a waiver of subrogation 
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Clients & Vendors of Travel Services
• Tour operators or travel agents referring business to you may 

ask to be named as additional insured on your liability 
insurance policy 

• Nonprofit organizations or schools will ask to be named on 
your policy as additional insured 
• You should ask for a reciprocal certificate of insurance from them if 

they are having staff, teachers or parents accompany the trip 
• Increasingly, schools are asking for an actual copy of the policy 

endorsement (the document from the insurance company showing 
their additional insured status, which becomes a part of the policy) 
and this can take weeks to issue. 
• Some insist you submit this before the trip, so plan ahead and let your 

insurance agent/broker know about this, if required 
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Sponsorship By Equipment Vendors
• Many guides and guide services accept equipment from 

vendor sponsors of their guiding 

• If an accident occurs due to a product defect that has not 
been subject of a recall or technical advisory notice, the 
manufacturer should be responsible for any resulting product 
liability lawsuits 
• This is a tricky area – sponsors are using guides as free advertising and, 

at the same time do not want to take on responsibility for a product 
liability claim arising out of donated equipment 

• The guide could be liable if they are not aware of a recall or technical 
advisory notice at the time of any accident involving that equipment 

• The equipment vendor can add the guide as additional insured-vendor 
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Film Production Work
• Many guides take work from film production companies 

• Pay particular attention to any contract with the film 
production company with respect to insurance required of 
the production company and of the guide – have it reviewed 
by your insurance agent/broker and attorney 

• Film production equipment can be expensive – make sure you 
have a hold harmless-indemnification and evidence of 
insurance for the equipment from the production company 

• Make sure they name as additional insured any entities 
required by your permit and supply evidence of workers’ 
compensation insurance with subrogation waived 
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Film Production Work (Cont.)
• Make sure that any transportation providers include the 

production company as additional insured, as well as any 
entities required by your permit 
• This includes ground transportation, water transportation and aviation 

services providers 

• Insist that the production company name the guide/guide 
service, any entities required by your permits and any 
contractors as additional insured on their production policy 

• If you use contractors, make sure they are insured  and name 
the production company and any entities required by your 
permit as additional insured 
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Considerations For Foreign Trips
• Are your staff accompanying trip?  Liability could be covered on 

policy covering domestic operations, ask your agent/broker!
• Participant Liability Coverage – Watch for Exclusions!
• Foreign Voluntary Workers’ Compensation/Employers’ Liability
• Foreign Non-owned/Hired Automobile Liability 

• Selection of carrier risk & hired/borrowed auto physical damage
• Certificates of insurance naming your organization on ground 

transportation provider policy
• Destination Management Companies or Business Partners

• Local availability of insurance
• Contracts
• Due diligence in selecting DMCs
• Certificates of insurance naming your organization on DMC’s policy
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Insurance Underwriters Use Your Risk Management !

• Ross Cloutier and Matrix of Risk Mgmt Credits & Debits
• Survey of Activities & Operations!
• Criteria for employees for each activity
• Medical and Professional Certifications
• Rates determined for each discretely different activity
• For some activities (e.g. Avi Ed) different rates within each 

for the component of activity/level of risk (e.g. classroom 
vs. field work) so break out on your insurance application

• A carefully crafted risk management plan will maximize 
credits in your insurance rate (a percentage of receipts)
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Mountaineering Insurance Trends 2013
• Liability Rates have increased an average of 3-10% in 

2013 in most insurance programs, trending upward
• The increases accelerated toward the end of the summer
• It appears that the trend may ease up in 2014, but too 

early to tell
• With the “hard” market, certain coverage on non-standard 

outdoor activities has been more difficult to obtain 
• Insurance companies have been culling accounts with 

significant claim history
• Most mountaineering guides/guide services can only 

obtain workers’ compensation from assigned risk plans
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Outdoor Insurance Trends (Continued)
• Insurance carriers are somewhat more likely to force 

policyholders to purchase separate coverage elsewhere 
for activities that fall outside their underwriting “appetite”

• Larger guide services with the largest rate credits are the 
ones that will be hit with the largest rate increases

• European Community requires €5,000,000 limit
• Can be complied with by reasonably-priced local insurance
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